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The Supreme Court of Canada has ruled that
insurance companies with no previous knowledge of
a policy breach may deny coverage to their insureds
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once knowledge of the breach comes to their
attention, no matter how late that may be.

In Trial Lawyers Association of British Columbia
v. Royal & Sun Alliance Insurance Company of
Canada,' (“Trial Lawyers”), the Appellant sought to
set aside the Court of Appeal’s decision which found
that the insurer was not estopped from relying on the
breach and denying coverage.

The Supreme Court dismissed the appeal.

BACKGROUND

Steven Devecseri (“D”) died in a motorcycle accident
on May 29, 2006.

D’s insurer, Royal & Sun Alliance (“RSA”)
defended his estate in two actions commenced by
Jeffery Bradfield (“B”) and Jeremy Caton (“C”),
who were injured in the accident.

Three years after the accident and one year after
litigation was commenced, RSA discovered that D
had breached his standard motor vehicle insurance
policy by consuming alcohol shortly before the
accident.

RSA stopped defending D’s estate and denied
coverage.

C obtained a judgment against D’s estate and B.
B obtained judgment on a crossclaim against D’s
estate.



March 2022 Volume 40, No. 2

Canadian Journal of Insurance Law

CANADIAN JOURNAL OF

INSURANCE LAW

Canadian Journal of Insurance Law is published six times
per year by LexisNexis Canada Inc., 111 Gordon Baker
Road, Suite 900, Toronto ON M2H 3R 1 by subscription only.

All rights reserved. No part of this publication may be
reproduced or stored in any material form (including
photocopying or storing it in any medium by electronic
means and whether or not transiently or incidentally to
some other use of this publication) without the written
permission of the copyright holder except in accordance
with the provisions of the Copyright Act. © LexisNexis
Canada Inc. 2022

ISBN 0-409-91088-9 (print)
ISBN 0-433-44645-3 (PDF)
ISBN 0-433-44377-3 (print & PDF)

$650.00 per year (print or PDF)
$735.00 per year (print & PDF)

Subscription rates:

General Editor
Krista Prockiew
Fraser Litigation Group, Vancouver

Please address all editorial inquiries to:

LexisNexis Canada Inc.
Tel. (905) 479-2665

Fax (905) 479-2826

E-mail: cjil@lexisnexis.ca
Web site: www.lexisnexis.ca

EDITORIAL BOARD

* Peter Aumonier, Vice-President, Claims, Lombard Canada
Ltd.  Professor Barbara Billingsley, University of Alberta,
Faculty of Law ¢ J. Bruce Carr-Harris, Borden Ladner
Gervais LLP, Ottawa * André Legrand, Norton Rose
Fulbright, Montréal  Lee Samis, Samis & Company, Toronto
* Michael S. Teitelbaum, Hughes Amys LLP, Toronto

Note: This Review solicits manuscripts for consideration
by the Editor, who reserve the right to reject any manuscript
or to publish it in revised form. The articles included in
Canadian Journal of Insurance Law reflect the views of the
individual authors. This Review is not intended to provide
legal or other professional advice and readers should not
act on the information contained in this Review without
seeking specific independent advice on the particular
matters with which they are concerned.

@ LoxisNexis

Publications Mail
Registration No. 185906

10

PROCEEDINGS

B commenced an action seeking a declaration of
entitlement to recover judgment against RSA.
He took the position that RSA had waived its right
to deny coverage to D’s estate or was estopped
from doing so.

The Trial Judge decided in favour of B. Since RSA
failed to take an off-coverage position and defended
D’s estate, this amounted to waiver by conduct.

The Ontario Court of Appeal reversed the Trial
Judge’s finding. Section 131(1) of the Insurance Act,
at the time, excluded waiver by conduct. Further, the
Court did not accept B’s argument on promissory
estoppel, finding that RSA was unaware of the policy
breach when it defended D and that there was no
detrimental reliance.

The Supreme Court granted leave to appeal.

SUPREME COURT’S REASONING

The parties agreed that section 131(1) of the Insurance
Act, at the time, excluded waiver by conduct. Further,
RSA did not waive its rights in writing.

That left the issue of promissory estoppel.

The doctrine of promissory estoppel prevents a
party from reneging on a promise or assurance where
it was “relied upon to the detriment” of the party to
which it was aimed.

At paragraph 15, the Supreme Court recognized
that promissory estoppel is an equitable defence
requiring three elements:

(1) the parties be in a legal relationship at the time of
the promise or assurance;

(2) the promise or assurance be intended to affect
that relationship and to be acted on; and

(3) the other party in fact relied on the promise or
assurance to their detriment.

The Supreme Court was not convinced by the
Appellant’s estoppel argument.

It reasoned that RSA lacked knowledge of the
breach when it provided a defence on behalf of
D’s estate. This lack of knowledge was fatal to the
estoppel argument.
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RSA could not have expected to modify its legal
relationship with B, as it cannot promise to resist
from acting on information that it does not have, i.e.
that D had consumed alcohol.

In other words, if an insurer has knowledge of the
facts supporting a breach, an inference may be made
that “the insurer, by its conduct, intended to alter its
legal relationship with the insured”.

The Appellant further argued that RSA had
constructive knowledge of the breach “arising from
a breach of duty to diligently investigate the claim”.
The Supreme Court declined to find that RSA had
constructive knowledge of the breach, reasoning that
this duty is owed by an insurer to its insured, but not
to third parties like B. Further, there is a reciprocal
duty on an insured towards an insurer to divulge any
information in their possession that may void coverage.

As there was no promise or assurance intended to
affect the legal relationship, the Court did not consider
whether the element of detrimental reliance was met.

Prior decisions have considered whether an
insurer was estopped from denying coverage.’ In
these decisions, the insurer was aware of the breach
and proceeded to tender a defence.

Trial Lawyers is therefore distinguishable on the
basis that RSA had no knowledge of the breach when
it defended D.

Further, what was interesting about 7rial Lawyers
is that the Trial Lawyers Association of British
Columbia was substituted as the Appellant after B came
to a settlement with RSA and withdrew his appeal.
While this rendered the appeal moot, the Supreme
Court exercised its discretion to hear it on the merits.

This decision presents important considerations for
insurers who proceed to defend their insureds, and then
subsequently discover a policy breach. While there is
a duty on insurers to investigate fairly, this does not
amount to a ruthless search for policy breaches.

The insured is also under a duty to disclose
information that is material to the claim.

This decision also raises considerations for
insureds who wish to assert an estoppel argument to
prevent their insurer from denying coverage. The key
shield to an estoppel argument in this context is if the

insurer lacked knowledge of the facts demonstrating
the breach.
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