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IN THE MATTER OF THE INSURANCE ACT, R.8.0. 1990, ¢.L8,
s. 268 AND REGUALTION 283/95 THEREUNDER;

AND IN THE MATTER OF THE ARBITRATION ACT, 1991, 8.0. 1991, ¢.17;

AND IN THE MATTER OF AN ARBITRATION

BETWEEN:

NORTH WATERLOO FARMERS MUTUAL INSURANCE COMPANY

Applicant

-and -

UNIFUND ASSURANCE COMPANY

Respondents

DECISION

COUNSEL:
Mark K. Donaldson for the Applicant

Derek Greenside for the Respondent
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ISSUES:
Was Tabitha Williams principally dependent for financial support or care upon her father,
Terrence George Williams, at the time of the accident, and if so who is responsible for payment

of accident benefits to or on behalf of Tabitha Williams?

ORDER:
Tabitha Williams was not dependent for financial support upon her father but was dependent
upon him for care and accordingly North Waterloo Farmers Mutual Insurance Company is

responsible for paying accident benefits to or on behalf of Tabitha Williams.

BACKGROUND:

Tabitha Williams was riding her bicycle southbound on Highbury Avenue in London Ontario on
October 19, 2014, when she was struck by a motor vehicle insured by Unifund Assurance
Company (“Unifund”™). Unfortunately, Tabitha sustaincd catastrophic injuries as a result of the
accident and remains comatose to this date. An application for accident benefits was submitted to
the insurer of Tabitha’s father (Terence Williams), the North Waterlooo Farmers Mutual
Insurance Company (now known as Heartland Farm Mutual), claiming that Tabitha was
principally dependent upon her father for financial support and/or care. Heartland commenced
payment of the accident benefits, however they have commenced a priority dispute arbitration,
taking the position that Tabitha was not principally dependent upon her father for financial

support or care at the time of the accident.

The priority for payment of accident benefits is covered by section 268 (2) of the Insurance Act

which provides:

2. In respect of non-occupants,

i. the non-occupant has recourse against the insurer of an
automobile in respect of which the non-occupant is an insured,

ii. if recovery is unavailable under subparagraph i, the non-
occupant has recourse against the insurer of the automobile that
struck the non-occupant,
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Thus, in our case, if Tabitha was an “insured” under the Heartland policy at the time of the
accident, Heartland would be responsible for the accident benefits. If she was not, then Unifund,
as the insurer of the vehicle that struck her is responsible for the payment of the accident

benefits.

The definition of an *“insured person” is set out in section 3(1) of the Statutory Accident Benefits

Schedule which states:

“insured person” means, in respect of a particular motor vehicle liability policy,

(a) the named insured, any person specified in the policy as a driver of

the insured automobile and, if the named insured is an individual, the

spouse of the named insured and a dependant of the named insured or of

his or her spouse,...
For an individual to be a “dependent” for the purposes of the Statutory Accident Benefits
Schedule, that person must “principally dependent for financial support or care on the other

person or the person’s spouse”.

In our particular case, Unifund has alleged that Tabitha was principally dependent upon her
father, Terrence, for both financial support and care. Before delving too deeply into the case law
that has developed in this area, it is useful to have a basic understanding of the background of
both Tabitha and her father prior to the accident. Unfortunately there is only limited information
available in this regard, despite the able efforts of counsel. Tabitha, as mentioned above, was
rendered unconscious as a result of the accident and remains so do this day. Terrence was
suffering from cancer at the time of the accident and succumbed to that discase in September,
2015, just under a year afier the accident. The limited information we have available comes from
a signed statement of Terrence, dated December 18, 2014 as well as various school records and
assessments of Tabitha pre-accident and the ODSP files of both Tabitha and Terrence as well as

tax returns of Tabitha.

While I will go into the details later in this decision, suffice to say that both Terrence and Tabitha
have had difficult lives with numerous challenges and issues. Terrence was 54 years old at the
time of the accident and 55 when he passed away. He had been receiving ODSP payments since

at least 2002. By that time he had a long history of mental health issues, difficulties with the law,
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as well as chronic pain syndrome involving his neck and back. There was a history of alcoholism
and he used a number of drugs to control his pain as well as his moods. He had not worked for a

number of years even prior to 2002, when he started receiving ODSP.

Tabitha was 25 years of age at the time of the accident. She had a long history of learning
difficulties. Her learning difficulties were identified early on at school and she received special
education support. When assessed by ODSP in 2007, she was attending Ingersal District
Collegiate Institute in the special education program. Her reading was at the order of level 4 and
math skills at a grade 2 level. She was mentally challenged and it was felt that her issues would
raise serious challenges for attempting to live independently. She started receiving ODSP
benefits in 2007 and she was classified as “semi-mute” when assessed by a psychological
associate in that year. By the time of the accident she rarely spoke to anyone but her father. At

the time of the accident she lived with her father in a house apparently owned by him.

With this general background in mind, it remains to look at the law as it applies to financial and
care dependency in order to determine if Tabitha was primarily dependent for financial support

or care upon Terrence.

The test for dependency was dealt with by the Ontario Court of Appeal in Miller vs. Safeco,
(1986) 13 C.C.L.L 31. In that case the court determined that the relevant criteria were:

(1) Amount of dependency;

(2) Duration of dependency;

(3) The financial and other needs of the alleged dependent; and

(4) The ability of the alleged dependent to be self-supporting.
While that particular case involved financial dependency the criteria are essentially for same for
both financial and care. Numerous arbitrators and judges have used these criteria to determine

dependency since then. Because some of the relevant facts differ when applying these criteria, I

will examine the financial dependency first and then care.

It has long been held that in order to financially dependent upon another person, the dependent

must contribute less to their financial support then from other sources of financial suppott. In
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other words, in our case, Tabitha would only be considered financially dependent if her father

was contributing more to her financial needs then she herself.

Before delving into the financial needs and resources of Tabitha and her father it might be useful
to dispose of a few non-contentious issue. Tabitha and her father had been living together in a
house Terrence had apparently inherited from his mother for sometime. While Tabitha had
briefly lived with her uncle for a period of time, this was well before the accident and it was
agreed by all parties that the duration of any dependency or the time to be used wasn’t seriously
in issue. In addition, the question of earning potential versus actual earns, which is sometimes an
issue in financial dependency matters was not an issue here. Tabitha had been receiving ODSP
since early 2007 and while it appears she may have made some amount when working at
placement during her school years prior to the accident, there is no indication to suggest that
Tabitha had any income other than from ODSP in the year prior to the accident, nor was likely to
earn anything in the foreseeable future. While I note that Tabitha’s father, in a signed statement
dated December 18, 2014, indicated that Tabitha had last been employed in September of 2013, 1
am satisfied that this work was a very best sporadic and could not have been depended upon in

the future.

In light of the fact that both Tabitha and Terrence relied solely upon ODSP payments to live, and
these payments had been place for some time, it makes sense to look at the year prior to the

accident to determine the financial dependency issue.

As arbitrators and the courts have remarked, determining dependency is often difficult, with only
limited financial information as to living expenses, needs ete. In our particular case, the income
of Tabitha and Terrence is very straight forward. Terrence received $1,138.81 per month or
$13,665.77 per year from ODSP. Tabitha received $9,912.00 from ODSP in 2013 and
$10,020.00 in 2014 according to Tabitha’s income tax information. At the time of the accident
the ODSP records indicate she was receiving $841.00 per month, having come up from $832.00
a month in September 2014. Thus if you annualize her ODSP payments from the date of the
accident she would have received $10,092.00 from ODSP.
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What becomes clear is that both Tabitha and Terrence had very limited income. For our
purposes, Tabitha was receiving $841.00 a month and Terrence $1,138.00 a month or $10,092.00
and $13,656.00 per vear, respectively.

While the revenue side of the equation is quite straight forward, the expenses are not. In many of
the financial dependency cases, the pre-accident living expenses are often “best estimates” as
detailed records are seldom kept and often expenses are missed. In our particular case, the
records regarding the pre-accident expenses are very sparse, to say the least. Tabitha herself, as
stated above, has been comatose since the date of the accident and accordingly could not provide
any information regarding expenses. Terrence, at the time of the accident was being treated for
cancer for sometime. While he did a signed statement on December 18, 2014 regarding his
financial and living situation it is clear that this statement must be viewed with a great deal
caution. Medical records from the London Health Science Centre where Tabitha was treated after

the accident state, October 20, 2014:

Pt’s father in to see patient, updated again, very difficult to get him focused on
severity of Tabitha’s illness, stated on multiple occasions, that his “brain has been
fried by chemo™ and has a hard time with the medical conditions.
While this notation was made roughly two months prior to Terrence making his signed statement
regarding expenses, and at a time of great stress due to his daughter’s condition, it is worthy of

note that Terrence continued to receive treatment after the accident and eventually succumbed to

the disease.

I accepted the statement signed by Terrence was made in his lawyer’s office in the company of
his lawyer and his step-daughter and they may have been of assistance in trying to provide as
accurate information as possible for living expenses. It is clear, however, from reviewing the
figures given in the signed statement that when added up, they exceed the revenues available to
both Tabitha and Terrence and accordingly the numbers provided must be viewed with great

caution.

There have been a number of approaches taken by arbitrator and judges in attempting to

determine financial dependency. Counsel for the respondent submitted that I consider the

approach adopted by Justice Myers in Allstate Insurance Company of Canada vs. ING Insurance
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Company of Canada and Aviva Canada Ine, 2015 ONSC 4020. In that case Justice Myers

reviewed the many difficulties and short comings of trying to accurately calculate living
expenses in the dependency cases and then decided that it made more sense, in that particular
case, to look at government statistics for a given location and “determine what the poverty rate is

or use another acceptable proxy for the cost of self sufficiency in that location.™

Counsel for the respondent filed the Statistics Canada Low Income Cut-Off (LICO) tables for
2013 - 2014 which provides figures for communities for communities of the size that Terrence
and Tabitha were living in. I have attached as “Schedule A™ a copy of that document. Counsel
submitted that given the very sparse and at times conflicting information about Terrence’s and
Tabitha’s expenses which are discussed below, I should use the statistics set out in that document
to decide the issue of financial dependency. What those statistics purport to do is estimate an
income threshold at which families are expected to spend 20% more than the average family on

food, shelter and clothing.

The statistics indicate that in an area with a population of roughly that of where Tabitha and
Terrence lived the income break off point for one person would be $20,952.00 and for two

persons $26,082.00.

Arbitrator Samis in Northbridge Personal Insurance Corporation vs. Belair Direct, 2015 Carswell

ONT 21049, considered and accepted the use of LICO in determining financial dependency on
an individual case basis, where the information regarding particular income and expenses was
sparse. The difficulty I have with using these statistics is that it does not, as I understand it,
purport to set a bare minimum that a person needs to live. What it shows is the point at which
people spend more of their income on food, shelter and clothing than the average. In addition, as

Arbitrator Samis points out:

I have a similar concern with respect to statistical information such as has been
proffered by the parties. As this gives average information for Canadian
households, I am concerned that this does not necessarily equate with
establishing the cost of meeting a person’s needs. In fact I would be prepared to
conclude that the cost of running the average household is certain to be more
than the cost of meeting a person’s needs. Meeting needs should be
accomplished at a “less than average” cost.
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I take it from these comments that if anything the LICO statistics probably overstate what would

be the cost of meeting a person’s needs.

I accept that one might, in certain circumstances, use the LICO statistics to determine financial
dependency, although that I would hope that there are statistics available that more accurately

assess a person’s needs as opposed (o average household income variations as used in LICO.

A further issue with regard to using LICO is the question of whether one uses the calculation
based on a one or two person household. Arbitrator Bialkowski examined this question in RBC

General Insurance Company vs. TD Meloche Monnex, (unreported decision of Arbitrator K.

Bialkowski, dated January 5, 2018), Arbitrator Bialkowski was dealing with a situation where a
married couple was injured and the question arose as to whether or not they were dependent
upon their two sons. Arbitrator Bialkowski was not satisfied that the two person household
should be used but based on the facts of that case, he decided that it would only be appropriate

where both husband and wife were claimants. He then went on to use the two person approach.

If one were to use the LICO statistics in our case, [ am of the view that the two person approach
is the correct one. Both Tabitha and Terrence had lived together for an extended period of time
and had very modest incomes that would require considerable co-mingling of income if they

were to survive.

The two person figure from the LICO tables in our case is $26,082.00. This then must be divided
in half to obtain the needs of one person in that household, or $13,041.00. We know that Tabitha
received $10,092.00 per year form ODSP which is clearly more than 50% of Tabitha’s cost as
calculated using the LICO tables and therefore Tahitha would be primarily dependent for

financial support upon herself.

If T am wrong regarding the use of the two person approach and one uses the one person
approach the figure is $20,952.00. Since Tabitha’s income was $10,092.00, she would fall just
short of the 50% poinL.

My reluctance to use the LICO figures is compounded by the fact that if you were to combine
both Terrence and Tabitha’s income you would have a total of $23,742.00, significantly below
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the LICO figures. In addition, Terrence alone would have been well below the one person LICO

figure.

I note that Myers, J. in Allstate Insurance Company of Canada vs. ING Insurance Company of

Canada, 2015 ONSC4020 apparently used the one person LICO approach. In that case, the court
was asked to assume a roommate which it was not prepared to do. In our case Tabitha and
Terrence had been living in the same household for an extended period of time and I don’t think

this can be ignored.

For the reasons above, I have decided that the LICO approach, while it has some merits, is not

determinative on its own, in this particular case.

The alternative approach, and the one commonly used, is to look at the individual person and
calculate what she spent and others spend to pay for her necessities. Based on the very limited
information from Terrence’s signed statement we know the following. Tabitha was, according to
the ODSP file to be paying Terrencé $500 for room and board and was for ODSP purposes
considered a live-in dependent which I take to mean that for ODSP purposes of the monies she
received from them $500 was to represent room and board payable to Terrence. In fact, Terrence,
in his signed statement, while acknowledging the agreement with ODSP, indicated that he
nevertheless actually took $300 per month for room and board but he also indicated that he was

“feeding her well over the $300 per month”,

Based on Terrence’s statement counsel for the respondent swmmarized Terrence’s monthly

expenses on behalf of Tabitha as follows:

Groceries $400

Utilities $100

Gasoline & Maintenance $200-$250

Car Insurance $41
Toiletries/Personal ltems $50-370
Medication $35

Other items $100

Monthly Total $1,076 - $1,146

Tabitha’s income was $841.00 per month. Terrence, in his statement indicated that Tabitha spent

her money beyond the $300 per month as follows “for the remaining $405 Tabitha was very
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giving and did give her time and money to various charities and organizations. She really didn’t

save her money.”

I note in passing that Terrence, in his statement, referred to the remaining $405 being spent on
charities, etc. In this regard he appears to have been referring to the amount of ODSP Tabitha
originally received. In fact at the time of the accident she was receiving $841 per month and if

one removes the $300 paid to Terrence this would leave $541 a month.

In summary, it would appear based on the numbers presented to me that Terrence spent about
$1,076 - $1,146 on Tabitha. Even though Tabitha only paid $300 for room and board in one
portion of this statement Terrence indicated that Tabitha paid for cable and cell phone costs in
the amount of $100 - $110 per month as well as $100 per month for clothing also this is far from
clear. I note, in passing, that if the amounts that Terrence spent on behalf of Tabitha were correct
that would leave almost no money for Terrence to live on, thus showing the frailty of this

approach.

When using the respondent counsel’s numbers when all is said and done, you would have
Terrence paying roughly $1,076 - $1,146 per month and if you allocate the cell phone, etc costs
to Tabitha she is left $841 minus $100-$110 equals roughly $741. From all this I would conclude
that while Terrence paid $1,076 - $1,146 per month for Tabitha, Tabitha herself had the capacity
to pay $841 per month she clearly would have had the capacity to pay more than half of her
expenses and as such was not financially dependent on Terrence. The fact that she apparently
chose to spend some of the monies above and beyond the $300 for rent and board on charities
does not take away from the fact that she was capable of paying more than half of her expenses

and therefore was not financially dependent upon Terrence.

Taking into account all factors, as set out above, I find that Tabitha was principally dependent

upon herself rather than Terrence for financial support.

CARE:
The issue as to whether a person is primarily dependent upon another for care cannot be

determined on precisely the same basis as financial dependence. It is not capable of a simple
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mathematical calculation. It requires both a quantitative and qualitative analysis. One must look

at both the physical care provided as well as the emotional support and help provided.

Turning to the facts of our case, the evidence available regarding the care provided by Terrence
and the care needed by Tabitha is limited due to the untimely death of Terrence and the fact that
Tabitha remains in a coma. Accordingly we are forced to rely upon documentary evidence alone.
This is comprised of the signed statement of Terrence, made shortly after the accident, as well as
the ODSP files of both Terrence and Tabitha. Unfortunately a great deal of the ODSP file and
information relevaﬁt to the case was somewhat dated and must therefore be relied upon with

caution.

Because of the particular facts of this case, it is necessary to not only look at Tabitha’s care

needs but also Terrence’s ability to provide for those needs.

As indicated above, both Terrencé and Tabitha had very troubled and difficult lives prior to the

accident.

Terrence grew up in what might be termed a dysfunctional family. It would appear that he was
raised for five years at the Child and Parent Resource Institute (CPRI) and later institutionalized
at other mental health facilities. By 2002, when he was accepted for ODSP, he was divorced
from his common-law wife, had three children, two of which lived with him. He had been in jail
for drug possession as well as assault and theft. He had been in a motor vehicle accident and
suffered significant neck and back injuries. He had been diagnosed with chronic pain syndrome,

major depression, anti-social personality disorder and paranoid personality traits.

The activities of daily living form filled out in 2012 indicated that he required various degrees of
assistance with such activities as walking, transfers, making meals, going up the stairs, as well
as problems with decision making, etc. Terrence was scheduled for a five year review for ODSP
entitlement in 2007, however, the situation was such that no further medical review was deemed

necessary and he continued on with ODSP until the time of his death.

The ODSP records regarding Terrence post 2002 are not terribly enlightening other than to

demonstrate that he continued to be disabled, was living in a house that his deceased mother had

10
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owned in a rural area of London, Ontario, with Tabitha. He had a scoofer for mobility purposes
supplied by ODSP but also had a car which he drove.

The signed statement made by Terrence in December 2014 shortly afier the accident confirms
that Tabitha was living with him at the time of the accident. He would drive Tabitha wherever
she had to go. At the tirﬁe of the accident, in fact from approximately January 2014, Terrence
had been diagnosed with cancer and had been receiving chemotherapy treatments for sometime

prior to the accident. In his statement Terrence stated:

on January 4, 2014 [ realized that I had cancer, however I was ill in the months

prior to this. As a result of being ill my daughter stopped working at this job to

take care of me. '
It is not clear to what degree Tabitha took care of Terrence at this time, and there is no evidence
to support the statement that Tabitha had been employed at that time. Given Terrence’s condition

and situation at the time of giving the statement it must be viewed somewhat cautiously.

Like her father, Tabitha also had a difficult life prior to the accident. She suffered from leamning
disabilities as a child as was in special education classes throughout her school years. She was
assessed for ODSP in 2007. Marylyn Kippax, MA, C. Psych Assoc., indicated in her assessment
that Tabitha displayed selective mute-ism. When she did not get what she wanted in school
activities, she would sit in the middle of the classroom with her sweater pulled over her head and
refused to respond to anyone. It was felt by Kippax that she would require a great deal of support
to be able to live even relatively independently and require help in all financial matters, It was
also felt that she was unsuitable for competitive employment. Ms. Kippax further noted that she
did not do any of the cooking, was not able to shop or plan meals independently. She did not

invite others over to her home.

Unfortunately the ODSP file reveals little of Tabitha’s situation after 2007 other than that she

continued to receive ODSP and lived with her father.

Some limited information regardjﬁg Tabitha’s pre-accident situation can be obtained from
Terrence’s signed statement. Keeping in mind the limitations of that statement as discussed

above. In his statement he indicated that Tabitha had been employed as recently as September

11
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2013, when she was assisting seniors, cleaning their homes, taking them shopping. He indicated
that while she had been deemed developmentally challenged, he didn’t think she was, as he cared
for her and educated her himself. He also stated “prior to the accident, Tabitha was very self-

sufficient; in fact she was caring for me during my illness”.

The only other evidence before me with regard to Tabitha’s pre-accident condition came from
her activities on Facebook. Her Facebook page shows postings between January and April of

2014, It shows her and her sister cleaning the eaves troughs in her house. She states that:

I didn’t want him [Terrence] doing it or falling. I'm afraid of heights, was not

easy going up and down but I was not letting our dad do it.

Another posting indicates that she had made spaghetti for supper. She indicated that this rarely
happened. In April 2014 she posted about a car she had seen run a red light and discussed the

need for red light traffic cameras in London, Ontario.

Having set out the living situation prior to the accident based on the limited information
available, it now remains to apply the facts situation to the law as it relates to dependent care. As

indicated above it is both a quantitative and qualitative analysis.

From all the above, [ find that Tabitha had significant mental handicaps and to a much lesser
degree, physical ones. It is clear that without outside assistance she would have been very
challenged to live an independent existence. It is also clear that her father had very significant
physical and emotional issue of his own and as previously mentioned Tabitha had been providing
him care during his illness. To a certain degree, they were dependent upon each other. The
question is, however, was Tabitha principally dependent upon Terrence for care at the time of the
accident. A brief review of some of the case law in the area is of some assistance in answering

this question.

One of the eatlier decisions that grappled with the issue of dependency for care was Weiler vs.

The Personal Insurance Company of Canada, 1996 Carswell ONT 1878, a decision of Arbitrator

Renehan. In that case the arbitrator was dealing with entitlement to a Statutory Accident Death

12
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Benefit and had to determine if the applicant was principally dependent upon his wife for care.

Arbitrator Renehan set out the following general considerations for the term “care”.

[

The nature of the emotional and physical care provided:
2. Whether in fact the claimant was principally dependent on the insured for

care, having regard to the amount and duration of the dependency for care, the

needs of the claimant and the ability of the claimant to be self supporting.
The applicant was 32 years of age at the time of accident when his wife was killed. They had
been married or living together for approximately eight years. They had a child after which the
wife stopped working and raised the child and did most of the housekeeping, etc. Arbitrator
Renehan decided that while Mr. Weiler may have been dependent on his wife to raise the
children, he had the ability to be self supporting in other care areas and was therefore principally

depéndent on himself and not his wife.

In Giroux vs. Co-Operators General Insurance Company, OIC A95-000203, Arbitrator Rotter

dealt with the issue of whether Alan and Sheila Giroux were principally dependent upon their
son, Glen Giroux, who was 24 at the time of his death. Both Mr. and Mrs. Giroux were deaf and
Glen was the only child. Both Mr. and Mrs. Giroux were also able to take care of their day to day
personal care needs, prepared their own meals, worked at outside jobs and looked after their own
financial affairs. They were, however, dependent upon Glen to assist them in communicating
with others. He would act as a go between making appointments, telephone calls, etc. Arbitrator
Rotter found that while that Mr. and Mrs. Giroux depended on Glen for communications this did

not make them principally dependent upon him for care.

In Kaur vs. Liberty Mutual Insurance Company, FSCO A98-001322, Arbitrator Novick dealt

with a situation where the applicant had sustained a head injury prior to the accident and

subsequently developed chronic pain. She could not make meals for her self other than simple
sandwiches or make tea. She required assistance to take a shower, She had qualified for a CPP
disability pension prior to the accident and had been taking a number of medications for years.
She did not go out independently other then two trips to India. Her daughter cooked her meals,
bought her groceries and did the household chores. Arbitrator Novick found that while the

applicant was not a completer invalid, she was significantly disabled and was more dependent

13
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upon her daughter then herself and therefore met the test of principally dependent for care upon

her daughter.

In Echelon General Insurance Company vs. State Farm Mutual Automobile Tnsurance Company

(unreported decision of Arbitrator S. Novick), Arbitrator Novick dealt with a situation where the
applicant was 32 years old at the time of the accident and lived with his mother and brother. He
suffered from Schizophrenia and was developmentally delayed. He received a CPP disability
pension and ODSP. He did limited piece work, a few days a week if it was available. His mother
had been appointed his trustee for ODSP and administered his financial affairs. She made his
meals, but he did some house cleaning. She had been able to leave him at home while she
worked although she would call him regularly during the day to make sure he was alright. His
mother testified that he could have lived alone but that he would need supervision. She further
testified that she attended his medical appointments and often made decisions regarding his
medical care. Arbitrator Novick determined that he was reliant on his mother to the point where
he was principally dependent for care, noting that his mother not only provided assistance to him
in many concrete ways but also, more importantly, her presence in his life provided him with a
sense of security and supervisory oversight that allowed him to go out info the community

knowing that she was always available to assist him if required.

In Aviva Canada vs. State Farm Mutual Automobile Insurance Company (unreported decision of
Arbitrator S. Densen), Arbitrator Densen dealt with the question of whether the injured person,

Warren Wollsey, was principally dependent for care upon his sister and/or her husband. In that
case, prior to the accident Mr. Wollsey had limited mental capacity as well as behavioral
problems. He was living with his sister and brother-in-law. He had alcohol abuse problems. He
had a previous motor vehicle accident which left him significant leg issues. This was followed by
another motor vehicle accident where he suffered a relatively minor brain injury and had one leg
amputated. The arbitrator found that Mr. Wollsey was able to function fairly normally in the
community and in church related activities. He was independent with all self care tasks. He was a
social person and took care of fanﬁly animals and helped out on the family farm occasionally. He
assisted with home and house keeping chores, did his own laundry, etc. He had been certified by
his doctor as permanently unemployable. Arbitrator Densen found that without the support of his

sister and brother-in~-law, Mr. Wollsey would not have achieved the level of independence that

14
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he did and would not have been able to maintain his independence with regard to those tasks

without their support. Arbitrator Densen stated:

Without the care in the qualitative factors of companionship, supervision and
sense of security provided by his sister and brother-in-law, Mr. Wollsey was
vulnerable to descend back into his previous troubled and self-destructive ways.

Arbitrator Densen then found Mr. Wollsey principally dependent for care upon his sister and

hrother-in-law.

The facts situation in our case is probably closest to the Aviva vs. State Farm case, discussed

above. Tabitha’s capacity to cope herself was, if anything, even less then that of Mr. Wollsey.
She had almost no contact with anyone other than her father and occasionally her sister. She was
able to do only the most minor of financial tasks. She did very little cooking or other tasks
around the house. Health care professionals had expressed the opinion that she would require a
great deal of support to live even relatively independently and require help with financial matters

and was not competitively employable.

The question then becomes, was Tabitha principally dependent for care upon her father? When
analyzing this issue, the time frame to be looked in my view is roughly the year before the
accident, Tabitha and Terrence had been living at the same house for quite sometime, however
Terrence was diagnosed with cancer in January of 2014 and had been ill for some time prior to

that time, and this must be taken into account.

Unfortunately, we did not have a great deal of information about how Terrence’s health
deteriorated during that time frame. We do know that even without the cancer, he was having
considerable physical and mental challenges himself. We do know that shortly after the accident
he told the nursing staft at Tabitha’s hospital that “his brain had been fried by chemo” and the

nurse noted that it was “very difficult to get him focused on the severity of Tabitha’s illness™.

It is clear that Terrence did give Tabitha a great deal of support, both in terms of physical
services such as cooking meals, driving her where she needed to go, as well as emotional
support. Having said that, Terrence in his signed statement stated that “prior to the accident

Tabitha was very self-sufficient in fact, she was taking care of me during my illness”. For
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reasons set out above this comment and his entire signed statement must taken with some

caution.

In weighing all the evidence, I am of the view that to a certain degree Tabitha and Terrence were
dependent on one another. On balance I find that Tabitha was principally dependent on Terrence
for care. While she certainly was capable of some things it is also clear that she was very
dependent upon him for many things, to the point that she was unlikely to have been able to
function but for Terrence’s care. Based on all the evidence I find that Tabitha was therefore

principally dependent on Terrence at the time of the motor vehicle accident.

Accordingly North Waterloo Farmers Mutual Insurance Company (Heartland) is responsible for
paying accident benefits to or on behalf of Tabitha Williams.

In the even that the parties cannot agree upon the issue of costs [ may be spoken to.

DATED at TORONTO, ONTARIQ this DAY OF OCTOBER, 2018.

|
M. Guy Jones

Arbitrator /
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