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IN THE MATTER OF THE INSURANCE ACT, R.S.0. 1990,
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ISSUES:

The parties have set out the following issues to be determined in their Arbitration

Agreement:
1. Was the vehicle insured by The Personal involved in the incident ?

2. If that vehicle was not involved in the incident, is the Claimant considered an
“insured” under the policy issued by The Personal ?

3. If the answer to the above question is no, then who between Unifund and ACE
INA is highest in priority to pay benefits ?

4. Ifthe answer to question #2 is yes, are all three policies equal in priority?

5. If all three policies are equal, did the Claimant “choose” The Personal by virtue of
submitting his Application for Accident Benefits to them, or does he still have the
opportunity to make a choice ?

There are further questions posed in the agreement that 1 have not included, as the
answers to the above questions render them moot. 1 have appended the Arbitration

Agreement to the end of this decision.

RESULT:

1. No, the vehicle insured by The Personal was not involved in the incident from
which the entitlement to statutory benefits arose.

2. No, the Claimant is not an *“insured” under the policy issued by The Personal.

3, Pursuant to section 268(2)2(ii) of the 4ct, the Claimant has recourse against the
insurer of the automobile that “struck” him for benefits, In accordance with the
case law adopting the concept of “trangmission of force”, that insurer is Unifund.
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BACKGROUND:

1. Enrique Andrada was struck by a vehicle while he was walking on the sidewalk
near the southeast corner of Pharmacy Avenue and Steeles Avenue in Scarborough, on
March 7, 2014. He sustained a left leg fracture, right wrist fracture, fractured ribs and
various other injuries. The vehicle that came into contact with him was insured by ACE

Ina Insurance Company (“ACE”).

2. The events leading up to the Claimant being struck are somewhat complicated.
The ACE insured vehicle was proceeding eastbound on Steeles Avenue, through its
intersection with Pharmacy Road, when it collided with another vehicle insured by
Unifund Assurance (“Unifund”) that was travelling westbound on Steeles, attempting to
turn left onto Pharmacy Ave. The force of that impact propelled the two vehicles in
different directions, The ACE vehicle struck the Claimant on the sidewalk, while the
Unifund vehicle struck a third vehicle that was stopped in the northbound lanes of
Pharmacy, waiting for the traffic light to change. That vehicle was driven by Edward
Chan and insured by The Personal (“TPIC™).

3. The parties agree that the vehicle insured by The Personal did not make contact
with Mr. Andrada, the Claimant.

4, In any event, Mr. Andrada submitted an application for payment of accident
benefits to The Personal. They accepted his application and have paid benefits to him.
Mr. Andrada is not a named insured under any auto policy, nor a listed driver, spouse or
dependent of a named insured. The Personal claims that either ACE, as the insurer of the
vehicle that came into contact with the Claimant, or Unifund, as the insurer of the vehicle
that struck the vehicle that Mr. Chan was driving, are in highér priority under section
268(2)2 of the Insurance Act to pay his claim. An arbitration proceeding was commenced

under the Regulation 283/95 to the Act, and I was appointed to arbitrate the matter.

5. Counsel filed written submissions addressing the questions set out above.
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THEL EVIDENCE:
6. The parties submitted an Agreed Statement of Facts, the gist of which is outlined
above. Mr. Chan, the driver of the vehicle insured by The Personal, also provided a

signed statement to The Personal on April 16, 2014, which counsel referred to in their

submissions as well.

7. Mr. Chan stated that he witnessed the accident while his vehicle was stopped in
the northbound lanes on Pharmacy Avenue, as he was waiting for the stoplight at the
intersection of Steeles Avenue and Pharmacy to change from red to green. He noted that
after the initial impact between the two other vehicles travelling on Steeles Avenue, the
vehicle that was driving east on Steeles struck a fence at the southeast corner of the
intersection, and that about “2 or 3 seconds later a car came and hit me on the left front
corner of my car”. He recalled that that car then “mounted the curb on the south east
corner of the intersection”. He estimated that the pedestrian that was struck (Mr.

Andrada) was about 40 feet or more away from his car.

RELEVANT PROVISIONS:

The following provisions are relevant to my determination of this matter:

Insurance Act -
224, (1) In this Part,

“insured’ means a person insured by a contract whether named or not and
includes every person who is entitled to statwtory accident benefils under the
contract whether or not described therein as an insured person,

268(2) The following rules apply for determining who is liable to pay statutory
accident benefits:

In respect of non-occupants,

i. the non-occupant has recourse against the insurer of an automobile in
respect of which the non-occupant is an insured,
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ii. ifrecovery is unavailable under subparagraph i, the non-accupant has
recourse against the insurer of the automobile that struck the non-
occupani,

iii. if recovery is unavailable under subparagraph i or il, the non-occupant
has recourse againsi the insurer of any automobile involved in the
incident from which the entitlement to statutory accident benefits arose,

iv. if recovery is unavailable under subparagraph i, ii or iti, the non-occupant
has recourse against the Motor Vehicle Accident Claims Fund

(4) If, under subparagraph i or iii of paragraph 1 or subparagraph i or iii of

paragraph 2 of subsection (2), a person has recourse against more than one

insurer for the payment of statutory accident benefils, the person, in his or her
absolute discretion, may decide the tnsurer from which he or she will claim

the benefits.

Statutory Accident Benefits Schedule — Ontario Regulation 34/10
3. (1) In this Regulation,
“insured person” means, in respect of a particular motor vehicle liability policy,

(b) a person who is involved in an accident involving the insured
automobile, if the accident occurs in Ontario,

CASE LAW:

8. Counsels’ submissions were thorough and addressed a few different issues. The
two main points of focus were whether the vehicle insured by the Personal and driven by
Mr. Chan was “involved in the incident” from which Mr. Andrada’s entitlement to
benefits under the SABS arose (section 268(2)2(iii) of the Act), and whether Mr. Andrada
was an “insured” (section 268(2)2(i) of the Ac¢) under the TPIC policy. Counsel referred
to various cases decided by courts and Arbitrators, in both Priority Dispute and Loss
Transfer contexts. A summary of the relevant case law is useful in order to appreciate the

submissions filed by counsel.

9. All counsel cited the Ontario Superior Court’s decision in Seetal v. Quiroz [2009]
LL.R. 1-4858, on the issue of whether the TPIC vehicle was “involved in” the accident.
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In that case, Mr. Quiroz, an uninsured driver, drove through a red light and struck the
Plaintiff as she was crossing the street. The vehicle went on to collide with a taxi, while
she was still on the hood of the car. The taxi was insured by Lombard Insurance. The
Plaintiff did not have her own insurance, She applied to Lombard for payment of accident
benefits. She also commenced a tort action against the uninsured driver, the driver and

owner of the taxi and Lombard Insurance. The Fund was eventually added as an

intervenor.

10.  Justice Perell was asked to determine, by way of interlocutory motion in the tort
action, whether the driver of the taxi was “a person who is involved in an accident
involving the insured automobile”. This phrase appears in the definition of “insured
person” in the Schedule. If so, Ms. Seetal would qualify as an “insured” under the
Lombard policy covering the taxi, despite the fact that the driver of that vehicle was not

the cause of her injuries.

11.  Justice Perell found that the taxi was involved in the accident. He stated that the
Lombard insured vehicle was within the “temporal, spatial and participatory factors
sufficient to conclude that there was involvement” in the Plaintiff’s accident,
notwithstanding that the taxi driver was not a cause of or contributing factor to the
accident, He also held that “a person who is involved in an accident involving the insured
vehicle” includes (a) a person who caused or contributed to the accident and (b) 2 person
who — to borrow from s.7(3) of the Motor Vehicle Claims Act — is a person against whom
the injured person might reasonably be considered as having a cause of action. He

determined that the second option applied in that case.

12,  Counsel also referred to the 1998 OIC decision in Janousek v. Halifax Insurance
Company et al (OIC #A96-000449). In that case, Ms. Janousek was struck as a pedestrian
by an uninsured vehicle. The driver of the vehicle lost control of the car, and after
striking Ms. Janousek, hit a fence. That impact caused debris from the fence to fall on
three unoccupied vehicles parked in a parking lot on the other side of the fence. Each of

those vehicles was covered by an auto policy. Arbitrator Manji was asked to determine
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whether the Claimant had recourse against the insurer of any of the parked vehicles for
accident benefits. In doing so, she was required to analyse whether they were “involved
in the incident from which entitlement to statutory accident benefits arose” appearing in
section 268(2)2(iii) of the Act.

13.  Arbitrator Manji found that a person may be involved in an accident involving an
insured automobile even though that automobile may not have caused the accident, or
come into contact with the injured person. She determined, however, that the parked
vehicles on the other side of the fence that happened to be struck by the uninsured vehicle
played no role in the incident that caused injury to the Claimant, and that the nexus
between these vehicles and the accident was remote. She concluded that Ms. Janousek
did not suffer injuries as a result of an accident involving the insuted automobiles,

resulting in the Fund being responsible to pay her claim.

14.  Counsel also referred to Arbitrator Samis’ decision in a Loss Transfer dispute
between Dominion of Canada & Kingsway Insurance (August 23, 1999). In that case, a
heavy commercial vehicle insured by Kingsway drove out of a truck stop and crossed the
northbound lanes of Highway 11 before making a left turn onto the southbound lanes of
the highway. The Claimant was driving northbound on Highway 11. He applied his
brakes when he saw the truck cross the northbound lanes, believing that his passage was
obstructed. His vehicle skidded and struck a pickup truck parked on the side of the road.

There was no contact between the Claimant’s vehicle and the truck insured by Kingsway.

15.  The Claimant applied for accident benefits to Dominion, his insurer. Dominion
sought reimbursement for the benefits it paid out from Kingsway, the insurer of the truck,
under the Loss Transfer provisions in section 275 of the nsurance Act. The threshold
question that Arbitrator Samis was asked to determine was whether the truck that crossed
the highway but did not come into contact with the Claimant’s vehicle was “involved in
the incident from which responsibility to pay statutory accident benefits arose” (section

275(1) of the Act). If the truck was found not to be involved in the incident, section 275
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would not apply, and Dominion would not be entitled to pursue a claim for Loss

Transfer.

16.  Arbitrator Samis noted that the term “involved” is broader than “in collision with”
or other language requiring contact between vehicles. He offered the following five
criteria to consider in determining whether a vehicle is involved in an incident — whether
there was any contact between the vehicles, the physical proximity of the vehicles; the
time interval between the actions of the two vehicles, whether there was a causal
relationship between the actions of one vehicle and the subsequent actions of another, and
whether it is foreseeable that the actions of one vehicle might directly cause injury to
another vehicle or its occupants. Applying these criteria to the facts before him, he
determined that the truck insured by Kingsway was involved in the incident. This
decision was upheld on appeal to the Superior Court (January 11, 2000), with Justice

Sachs stating that the analysis set out by Arbitrator Samis was correct.

17.  Couusel for The Personal also cited Arbitrator Bialkowski's decision in a priority
dispute between Economical Insurance v. Wawanesa, Certas, Unifund & MVACF
(February 8, 2011). In that case, two vehicles collided in the westbound lanes of Queen
Street in Brampton and debris from that collision struck a Ford Explorer insured by -
Certas, travelling in the eastbound lanes. One of the issues for determination was whether
the fact that the debris from the collision between the vehicles in the westbound lanes had

struck the Certas insured vehicle resulted in that vehicle being “involved” in the incident.

18.  Arbitrator Bialkowski cited Arbitrator Samis’ decision in Dominion v. Kingsway,
supra, and the criteria for “involvement” set out in that case. He determined that the
Certas insured vehicle was not involved in the accident, given that there was no contact
between that vehicle and the others, that the Certas insured vehicle was physically
separated from the other two by a cement median. He also noted that the actions of the

driver of the Certas insured vehicle had no impact on the actions of the other vehicles.
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PARTIES’ ARGUMENTS:

The Personal — initial submissions:

19. Ms. Khan submitted that the main issue to be determined is whether the vehicle
insured by The Personal was “involved in the incident” that led to the Claimant’s injuries.
She contended that it was not, and noted that the TPIC insured vehicle did not come into

contact with Mr. Andrada or exert any force that led to him being struck by the vehicle
insured by ACE.

20.  She argued that the impact that ensued between the vehicle insured by Unifund
and Mr. Chan’s vehicle was a separate incident, which did not contribute in any way to
the injuries sustained by the pedestrian Claimant. She also noted that the impact between
the ACE insured vehicle and Mr. Andrada occurred some distance from where Mr.
Chan’s vehicle was stopped, and contended that his actions did not contribute in any way
to either the initial collision between the ACE and Unifund insured vehicles, or to the

impact between the Unifund vehicle and the Claimant.

21. Ms. Khan cited Tustice Perell’s comments in Seetal v. Quiroz, supra, and
contended that there was no “temporal, spatial or participatory nexus” or “proximity in
place, time and participation” between the vehicle insured by The Personal and Mr.
Andrada, on which to base a finding that that vehicle was involved in the accident. She
also submitted that Mr, Chan was not a person who “caused or contributed to the
accident”, or against whom the Claimant would have a cause of action. She contended
that when the facts of this case are analysed against the criteria applied by the court in
Seetal, it is clear that the vehicle insured by The Personal was not involved in the incident

that caused the Clatmant’s injuries.

22.  Counsel also referred to Arbtirator Samis’ decision in Kingsway v Dominion,
supra, and the five criteria set out for interpreting the phrase “involved in the incident”.
She noted that Arbitrator Bialkowski adopted this analysis in Economical v Wawanesa,

supra, to find that the vehicle struck by debris from another collision was not involved in
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the accident. She contended that the facts of this case resemble those in the Bialkowski
case, but that the connection between the vehicle insured by The Personal and the
collision between the ACE vehicle and the Claimant here is even more remote. She
submitted that when the “Samis criteria” are applied in this case a similar finding should
result, as the actions of Mr. Chan had no impact on the other two vehicles or the
Claimant, nor was it foreseeable that his actions might cause harm or injury to Mr.
Andrada.

Unifund’s submissions.

23.  Counsel for Unifund disagreed with the position outlined above and contended
that the vehicle insured by The Personal was involved in the accident. He noted Justice
Perell’s finding in Seefal v. Quiroz, supra, that the Lombard insured taxi was involved in
the accident, despite the fact that its driver did not cause the Plaintiff’s injuries or
contribute to the accident, and submitted that the same reasoning should apply in this

case.

24. Mr. Greenside submitted, however, that Mr. Andrada was not an “insured” under
the policy issued by The Personal, and that section 268(2)2(i) of the Act would therefore
not apply. He set out that when the analysis shifts to the second “rung” of the priority
ladder, it is clear that ACE would be in highest priority to pay benefits to Mr. Andrada
by virtue of section 268(2)2(ii) of the Act, as it insured the vehicle that struck Mr.
Andrada.

25. Counsel cited some older case law that led to the evolution of the concept of
“transmission of force”. He noted that the Ontario Court of Appeal adopted the idea in
1979 that a person can be considered to have been “struck by” a motor vehicle when that
vehicle provides the transmitting force for the collision that causes injury, even if the
actual contact with the victim is with another vehicle (see Ezard v. Warwick (1979) 25
O.R. (2d) 577, Traham v. Royal Insurance Co of Canada (1981) 32 O.R. (2d) 143).

10
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26.  Mr. Greenside then cited Arbitrator Samis’ decision in Co-operators v. Royal
Insurance (issued August 29, 1996), in which this concept was considered. The claimant
in that case was standing in between two vehicles, one of which was insured by Co-
operators, That vehicle was struck by a vehicle insured by Royal, and as a result of that
impact, the Co-operators insured vehicle came into contact with the claimant and caused
injury. In considering which insurer insured the automobile that “struck” the claimant
under section 268(2)2(ii), Arbitrator Samis reviewed the older case law and determined
that the law in Ontario was clear as of 1979 “that a person is struck by a motor vehicle
when that vehicle provides the transmitting force for an injury to occur, even when the
actual contact is with another vehicle.” He determined that the claimant was accordingly
“struck” by the vehicle insured by Royal and that they were therefore responsible to pay
benefits to him, despite the fact that the Co-operators vehicle was the one that made
actual contact with him.

ACE'’s submissions:

27.  Counsel for ACE framed the central issue to be decided in a different way. He
stated that I should determine whether Mr. Andrada was involved in an accident
involving The Personal insured vehicle, as opposed to whether the vehicle insured by The
Personal was involved in the incident. While this distinction may seem trivial or
semantic, it is important to note that the latter question derives from the words in section
268(2)2(iii) of the Act and is therefore part of the priority scheme, while the former arises

from the definition of “insured person” in section 3(b) of the Schedule.

a8,  Mr. Frost contended that all three vehicles were involved in a chain reaction
collision. He submitted that the initial impact between the vehicles insured by ACE and
Unifund was the direct cause of the subsequent two impacts, involving the Claimant and
the ACE insured vehicle on the one hand, and the vehicle insured by Unifund and Mr.
Chan’s vehicle (insured by The Personal) on the other hand. He noted that all of these
events happened in the same area, and that the various impacts occurred within seconds

of each other.

11
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29.  Counsel cited Justice Perell’s finding in Seetal v. Quiroz, supra, that the Lombard
insured taxi was found to have been involved in the accident, despite the fact that it had
not caused the collision injuring the Plaintiff, and suggested that the same resuit should
be reached in this case. He submitted that it was possible that Mr, Chan’s actions affected
the actions of the driver of the ACE insured vehicle, and that there was no evidence
before me that the TPIC insured vehicle did not cause or contribute to the actions of the
other drivers or the Claimant. Counsel similarly contended that the application of the
criteria outlined by Arbitrator Samis in Dominion v. Kingsway, supra, should lead to a
determination that Mr. Andrada was involved in an accident with the vehicle insured by

The Personal.

30.  There are three ‘branches’ to the definition of “insured person” in section 3(b) of
the Schedule, one of which is “a person who is involved in an accident involving the
insured automobile, if the accident occurs in Ontario”. Counsel for ACE submits that all
three vehicles listed in the Police MV A Report (insured by Unifund, Ace and The
Personal) were involved in the accident, and that Mr. Andrada therefore fits within this
definition, and would be an “insured” under all three policies. He argued that subsection
268(2)2(1) of the Act would therefore govemn, and that as Mr. Andrada submitted his
claim for benefits to The Personal, section 268(4) dictates that they would be the priority

insurer.

Reply submissions — The Personal:

31.  Ms. Khan disputed Mr. Frost’s claim that the central issue to determine is whether
or not Mr. Andrada was involved in an accident involving the vehicle insured by The
Personal. She noted that his submissions presume that the definition of “insured person”
in the Schedule should be applied to section 268(2)2(i) of the 4ct, and contended that this
should not be the case.

32, She stated that if the definition found in the Schedule is imported into the priority

scheme outlined in 268(2)2 of the Act, the remaining sections in the scheme would be

rendered meaningless. She noted that section 268(2)2(iii) specifically references

12
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automobiles “involved in the incident”, and suggested that if the question of a vehicle’s
involvement was incorporated into the analysis of whether a claimant was an “insured’
under the first rung (section 268(2)2(i)), part (iii) of that section would be superfluous.
She further noted that sections 268(4), 268(5) and 268(5.2) that address ‘ticbreaking’ in
the event that a claimant has recourse to more than one insuter, would also be

unnecessary.

33.  Counsel further submitted that the purpose of the priority scheme in section
268(2) of the Act is to put the obligation to pay accident benefits to a claimant on an the
insurer with the strongest connection to the claimant. She stated that if Mr. Frost’s
contention that Mr, Andrada was an “insured” under all three policies was accepted, the
purpose of the priority scheme would be undermined, in that the insurer of a vehicle with
no connection to a claimant could potentially be found to be in higher priority than a

vehicle that struck a claimant and caused his or her injuries.

34.  Counsel also made submissions on the question of whether the fact that the OCF 1
Form was sent to The Personal should result in Mr. Andrada being found to have
exercised his discretion to choose between insurers determined to be on the same rung.

As this point hag no bearing on the ultimate outcome of the matter, I will not set out these

arguments.

ANALYSIS & FINDINGS:

35, The parties have put various issues before me, set out in the Arbitration
Agreement appended to this decision. Usually, the sequential steps in a priority analysis
will follow the order of the “rungs” on the priority ladder set out in section 268(2) of tﬁe
Act. Given the agreement filed in this case, however, I will deviate from that order and

approach the issues in the manner suggested by the parties.
Was the vehicle insured by The Personal involved in the incident?
36.  This is the first question posed in the Axbitration Agreement. While counsel for

ACE suggested that the question should be framed in a different manner — namely,

13
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whether Mr. Andrada was involved in an accident involving the TPIC insured vehicle,
the phrase found in the definition of “insured person” in the Schedule - that does not
appear in the parties’ Arbitration Agreement. I am bound to follow this document, from
which I derive my jurisdiction, and which has been executed by all parties, I will
therefore focus on the question posed in the agreement, and provide my comments on the

question raised by counsel for ACE later in the decision.

37.  Having considered the facts agreed to by all parties and the arguments submitted,
I find that the vehicle insured by The Personal and driven by Mr. Chan was not involved
in the incident resulting in the Claimant’s injuries. The fact that this vehicle is listed in
the Police MVA Report is of no import. This priority dispute arises from Mr. Andrada’s
claim for benefits under the Schedule, caused by him being struck by a vehicle insured by
ACE and suffering injuries. Any question raised about the involvement of other vehicles

for the purpose of determining the priority dispute must be considered in this context.

38.  Mr. Chan’s vehicle was stopped on Pharmacy Avenue, waiting for the light to
change, when these events took place. His vehicle was ultimately struck by the Unifund
vehicle, after that vehicle’s initial impact with the ACE vehicle in the intersection caused
it to veer southward. Mr. Chan’s statement suggests that he was struck by the vehicle
insured by Unifund two or three seconds after he noticed some debris from the initial
collision coming in his direction, His vehicle did not make contact with Mr. Andrada, and

he estimated that Mr. Andrada was approximately forty feet away from his car.

39.  While the sequence of events described above stemmed from the initial collision
between the ACE and Unifund vehicles, I find that the ‘secondary impacts’ were two
separate events. Mr. Andrada was struck by the ACE insured vehicle, while Mr. Chan’s
vehicle was struck by the Unifund insured vehicle. While these secondary impacts
occurred close in time to each other, they were separate consequences of the initial

accident.

14



From 4163690208 Fri 03 Jun 2016 04:46:16 PM EDT Page 1S of 30

40.  Ihavereviewed the decision in Seetal v. Quiroz, supra, closely. While Justice
Perell grappled with the question of whether a vehicle that was not at fault for someone’s
injuries can nevertheless be “involved in an accident™, the discussion of that issue arises
from completely different circumstances than those in the instant case. Ms. Seetal was
struck by an uninsured driver. She commenced a tort claim against him, and was forced
to add the Lombard insured (and Lombard itself) by the Fund. The determination of the
motion before the judge turned on whether Lombard was obliged to provide Uninsured
Motorist Coverege to her under its policy, pursuant to section 265(2) of the Act. Nothing
in the analysis undertaken involves a discussion of the phrase at issue here from section
268(2)2(ii1) of the Act — namely, whether the Claimant has recourse against “the insurer

of any automobile involved in the incident from which the entitlement to statutory

accident benefits arose”.

41.  Asaresult, applying the reasoning in the Seetal case to the facts at hand is an
awkward exercise. If the Quiroz vehicle had been insured, I suspect that the analysis and
framing of the issue would have been different (presuming there would even have been a
tort claim). Accordingly, I do not find Justice Perell’s comments in that case to be
instructive here, with the exception of his statement (in para. 41) that “involvement
depends upon some proximity in place and time and participation between a person and

an event or activity”.

42.  That statement serves as a good general guideline, and I do find it helpful to the
analysis that I am called on to make in this case. While the requirements of proximity in
place and time are met here, [ find that the requirement for “participation” is lacking.
While the vehicle insured by The Personal was struck by one of the vehicles involved in
the initial collision, I would describe that as “collateral damage” rather than

“involvement” in the incident that led to the Claimant’s injuries.
43.  Counsel also cited the decision in Janousek v. Halifax Insurance et al., supra. In

that case, the Fund urged Arbitrator Manji to find that the parked cars that were damaged

by debris from a fence that fell onto them when an uninsured driver lost control of the

15
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vehicle he was driving and struck the claimant and then the fence, were involved in the
accident. She referred to the dictionary definition of the word “involve” and determined
that the fact that debris fell onto the cars in the manner it did was not enough to implicate
them in the accident that led to the claimant’s injuries. She found that “the nexus or link
between the insured automobiles and the accident” was remote and concluded that the
vehicles in question were not involved in the accident. In my view, the nexus or link to
the Claimant’s accident and the vehicle insured by The Personal in this case is equally
remote, if not more so. Mr. Chan’s vehicle played no role in the incident in which the use

or operation of a vehicle caused injury to Mr. Andrada.

44, Counsel focused on the criteria set out by Arbitrator Samis to determine whether a
vehicle ig involved in an incident in his decision in Dominion v. Kingsway, supra. This
was a Loss Transfer dispute brought by Dominion under section 275 of the Act. The five
criteria noted are — whether there was contact between the vehicles, the physical
proximity of the vehicles, the time interval between the relevant actions of the vehicles,
the possibility of a causal relationship between the actions of one vehicle and the
subsequent actions of another, and whether it is foreseeable that one vehicle’s actions

might directly cause injury to another vehicle and its occupants.

45. While I find these points to be helpful in a general way, 1 question whether the
analysis undertaken in that case should be wholly imported into a priority dispute.
Section 275(1) of the Act specifies that the:Loss Transfer provisions are only to be used if
the target insurer insured the vehicle that was “involved in the incident from which the
responsibility to pay accident benefits arose”. It is a “threshold requirement”, and if not

met, the provisions do n:ot apply.

46.  In contrast, the ‘priority ladder’ set out in section 268(2)2 of the Act requires a
claimant to first seek recourse against the insurer of an automobile in respect of which he
or she is an “insured”. Often this will result in a finding that an insurer who does not
insure a vehicle involved in the accident is the insurer with highest priority. Given this

significant diffetence, it is not clear in my view that the criteria set out above to

16
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determine a vehicle’s involvement in the context of a Loss Transfer claim should be used

to determine that question in a Priority Dispute.

47.  Inany event, Arbitrator Bialkowski applied these criteria in his decision in
Economical v. Wawanesa, supra, (a priority dispute), and determined that the fact that
debris from a collision between two vehicles struck a third vehicle travelling in the
opposite direction did not result in that third vehicle being “involved” in the accident. If 1
applied these criteria to the facts of the instant case, I would reach the same
determination. There was no contact between the “target vehicle” (driven by Mr. Chan)
and the Claimant, and while the vehicles may have been physically proximate and the
events may have occurred within a short time of each other, there is no evidence before
me to suggest a causal relationship between the actions of Mr. Chan and the impact that

caused the Claimant’s injuries.

48.  Further, while it is foreseeable that a truck pulling out onto a highway and
crossing the path of an oncoming vehicle would cause that vehicle to take evasive action
(as happened in Dominion v. Kingsway, supra,) it is not foreseeable that a secondary
impact between two vehicles, neither of which struck or affected Mr., Andrada, would
ditectly cause harm or injury to him. Accordingly, for the reasons set out above, I find
that the vehicle insured by The Personal was not involved in the incident from which the

Claimant’s entitlement to statutory benefits arose.

Is Mr. Andrada an “insured” under the TPIC policy?

49.  The next question in the sequence set out in the Arbitration Agreement that flows
from the above finding is whether the Claimant is an “insured” under the policy issued by
The Personal covering Mr. Chan’s vehicle. Counsel for ACE contended that pursuant to
section 3(b) of the Schedule and section 268(2) of the Act, the Claimant is an “insured”
under this policy as he was involved in an accident involving that vehicle. He submitted
that this reasoning supports a finding that Mr. Andrada would be an “insured” under the
ACE and Unifund policies as well, and thus had the option of claiming benefits from any
of the three insurers. Mr. Frost contended that by submitting his OCF 1 form to The
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Personal, he effectively chose them, noting that he had the assistance of counsel in

completing that form.
50.  Counsel for Unifund did not support this position.

51. 1 find that Mr, Andrada was not an “insured” under the policy issued by The
Personal, for a few reasons. Firstly, I have already determined that the TPIC insured
vehicle was not involved in the incident that led to the Claimant’s injuries, but rather, that
Mr. Chan’s vehicle was involved in a separate accident with the vehicle insured by
Unifund. As a result, even if I agreed with counsel for ACE that the question should be
framed as whether Mr. Andrada was involved in an accident involving the TPIC vehicle,

I would find, for the reasons explained in the above section, that he was not.

52.  Further, I do not believe that the definition of “insured person” in section 3 of the
Schedule should be imported into the section 268(2) analysis. As | stated in Certas v.
Zurich (decision issued September 10, 2013) my task as an arbitrator appointed to
determine a priority dispute is to interpret the provisions in section 268(2) of the Act and
apply them to the circumstances of the case before me. While the underlying issue is
which insurer is obliged to pay accident benefits, a priority dispute does not address or
impact upon a claimant’s entitlement to benefits under the Schedule. In my view, the

definition of “insured person” in the Schedule has no place in an analysis of priority.

53.  Section 224(1) of the Act defines “insured” as  a person insured by a contract
whether named or not and includes every person who is entitled to statutory accident
benefits under the contract whether or not described therein as an insured person”. The
last part of this definition would seem to support my view that the definition in the
Schedule of “insured person” has no bearing in the priority context. While this definition
is admittedly broad in scope, the general rules of modem statutory interpretation must be

heeded when analysing a provision such as section 268(2) of the Act.
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54.  The rules of statutory interpretation dictate that a statutory or regulatory provision
must be considered in its entire context and if its meaning is unclear, it should not be
interpreted in a manner that renders other parts of the provision to be redundant, As
noted by counsel for The Personal, if Mr. Andrada (or any other claimant in the same
circumstances) is found to be an “insured” under the TPIC policy by virtue of his
involvement in an accident with that vehicle under the first “rung” of the priority ladder,
268(2)2(iii) of the Act would be redundant and meaningless. In my view, this could not
have been the intention of the drafters of this section.

55.  While different interpretations of the language in question can be argued, the
overall premise of the priority scheme must be kept in mind when doing so. As I see it,
the scheme calls for an initial determination of whether a claimant has a direct connection
to a policy either through his or her own insurance or by virtue of a spousal or dependent
relationship with someone who does (or by virtue of the ‘deemed insured’ provisions). If
no such connection is found, in the case of a non-occupant, the inquiry shifts to whether
there is an insurer of a vehicle that struck him or her. If no insurer fits that definition, the
net is then cast more broadly in order to determine whether there is an insurer of a vehicle

that was involved in the incident giving rise to the claim for benefits.

56. I find support for this ‘staged approach’ in Arbitrator Samis’ decision in Co-

operators v. Royal, supra, On page 2 of that decision, he states as follows:

It is to be noted that Mr. Mann is firstly obligated (o claim benefits from a
policy where he is an “imsured”. Under the definitions imposed on all
automobile insurers, the Statutory Accident Benefits Schedule defines
“insured person” to include all individuals involved in accidents with the
described automobile. Thus My. Mann is an “insured person” both under the
Co-Operators policy and under the Royal policy. Does this then mean he
must claim from those policies in accordance with clause 2.i. as an insured?
In my view the ranking rules which are set out in the Insurance Act would
make no sense if the term “insured” in clause i. was held (o have the same
meaning as the ter “insured person’ as set oul in the definitions of the
Sratutory Accident Benefits Schedule. The legisiation clearly contemplates in
clauses ii. and iii. categories of persons who are not “insured” but who are
within the broader definition of “insured person” under the Statutory
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Accident Benefits Schedule. Thus, I conclude that Mr. Mann is not a person
described in section 268 (2) 2. i.

(emphasis added)

57.  Inote that Arbitrator Bialkowski’s decision in The Personal Insurance Company
v Kingsway General (June 16, 2009, at p.4) in which he relies on reasoning by Arbitrator
Jones in Axa v. State Farm and CGU Insurance (July 14, 2005) also supports this view.

Who between Unifund and ACE is in highest priority ?(“striking vehicle”)

58.  The Arbitration Agreement provides that if I find that the vehicle insured by the
Personal was not involved in the incident resulting in Mr. Andrada’s injuries, and if I find
that he is not an insured under that policy, I must then determine question (d) — which of
the Respondents is in highest priority ? This final step calls for a determination of which
automobile “struck” the Claimant, pursuant to section 268(2)2(ii) of the 4ct.

59.  The Statement of Agreed Facts filed sets out that the ACE insured vehicle was
praceeding eastbound on Steeles Avenue when it collided with the Unifund vehicle. That
vehicle had been travelling westbound on Steeles, attempting to turn left onto Pharmacy
Avenue. The two vehicles proceeded in different directions following their impact, and
the ACE insured then struck the Claimant.

60.  While the question raised by section 268(2)2(ii) may seem straightforward — i.e.
which automobile struck the Claimant - the case law cited adds a “twist” to this analysis.
Arbitrator Samis’ decision in Co-operators’ v. Royal Insurance, supra, outlines the
evolution of the “transmission of force” concept through various cases in the 1970’s, and
finds that “as of 1979, the law in Ontario was clear that a person is “struck by” a motor
vehicle when that vehicle provides the transmitting force for an injury to occur, even
when the actual ‘contact’ is with another vehicle”. He acknowledges that this earlier case
law emanates from an earlier provision in the Acf (5.236), but states that there is no
reason why the changes in the compensation system that followed would lead to a
conclusion that the existing case law is no longer applicable. He notes that “significant as

the changes are, the issues about interpreting the word “struck™ continue to be the same”.
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61. I agree with these comments. In Arbitrator Samis’ case, the claimant was standing
near a vehicle insured by Co-operators, when that vehicle was hit by a vehicle insured by
Royal Insurance. That impact caused the Co-operators insured vehicle to come into
contact with the claimant. Arbitrator Samis determined that due to the force it
transmitted, the vehicle insured by Royal was the “striking vehicle” and thus, Royal was

required to pay the benefits in question.

62.  When that principle is applied here, I find that Unifund insured the “striking
vehicle”. While the ACE vehicle was the one that came into contact with Mr. Andrada, it
was propelled in his direction by virtue of its collision with the Unifund insured vehicle.
If the driver of the Unifund vehicle had not aﬂempte.d to make a left turn into the
intersection, the ACE vehicle would not have come into contact with Mr. Andrada.
Following the case law cited, and applying the “transmission of force” concept, I
conclude that the Claimant has recourse against the insurer of the automobile that

“gtruck” him pursuant to section 268(2)2(ii) of the 4cf, and that that insurer is Unifund.

63.  Accordingly, for the reasons set out above, Unifund is in highest priority to pay
Mr. Andrada’s claim.

ORDER:

The Application for Arbitration brought by The Personal is hereby dismissed against
ACE, but succeeds against Unifund. Unifund shall reimburse The Personal for the
benefits it has paid out to date, and shall assume responsibility for Mr. Andrada’s claim

going forward.

COSTS:
Given the result, The Personal and ACE are entitled to recover their costs of this

proceeding from Unifund, subject to counsel advising me of any relevant Offers to Settle

having been exchanged. If the parties cannot agree on the quantum of costs payable, I
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invite them to contact me so that a teleconference can be convened in order to discuss the

issue.

DATED at TORONTO, ONTARIO this ‘Z DAY OF JUNE, 2016.

/"

Shari { Novick
Arbitrator
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N THE MATTER OF SowOn 268 of the !na;;r:nco Aef, R.8.0, 1890 c. .8 and Regu!utlon
203/96

‘ AND IN THE MAT'I'ER OF THE Arbitration Act, 8, 0, 1801, ¢. 17. as:amendad
' ' AND IN THE MATTER o|= AN ARBITRA'I‘ION

BETWEEN:

THE PERSONAL INSURANGE COMPANY
* Applicant -

AND |

LINIFUND ASSURANGE CONPANY AND ACE INA INSURANGE COMPANY
. Respondents

' ARBITRATION AGREEMENT

The Appllcant and'Rnpondenb. by thel raspactive lewyer, heraehy agree as follows!

ARBITRATION IS§UES

1. The Applicant and Respondents sgree fo -ubmit to .arbitration purauant to Ortarla
Reguiation 283/95 and the Arbitration Act, 1881 on the following hsuw

a, 'Was the vehicle. Imured by The Penmnal Inaurance Company ("TPIO“) lnvolved i
the Incident?; _

b. If the vahicle Insured by TPIC was invalved In the incldent, who between Unlmnd'
'ACE INA and TPIC Is highest In priority?;

e if the vehicle lnuured by TRIC wasg not Invoived In the rnoldent. le Enrique Andrada
(here!naﬂer referred to as the 'Cfalrnant“) stit uonsldered an “insured” under the
TPIC policy?:

d. If the-snawer to "o” is no then who hetween Unlfund and ACE INA 1s hlghut h
priority?,

e. Ifthe answer to fo' Is yes, are all tiwes poticles equal?;
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f. If the answer to ‘e" ls yos, then did the Clalmant *choose” TPIC' by virye of
submitting his Appllcauon for Accident Benefite (OCF 1) to TPIC. or dows the
Applicant eflll havs the opportunity to make a choloa?;

8. 'If the answar to “6” Is no then which pollcy s hlghut In priorlly or which two pollqles

" ara consideisd equal?; and -

. h. Ithe answer to "y 1e thaf two polices are congidered equal and TPIC [a ons of those.
two policles, did the Glaimant choose TRIG by virlue of submitting hie Application for
Benafite (OCF 1) to TPIC, or does ihe Glaimant stil'hava the opportunity to maka 8
cholce?

2. The amount-payatile for costs, dlsbunsements and lnhsmet by the unsuceesaful party to the
« remalting parlies? ‘

I

| LEGAL cosTe

3: Payment of lsgel cosis shall be &8 determined by the arblirater, taldng into acceurt the
auccese of the. partles, any Ofl’erp to Seitle, tha conduct of the praceedings, and the
principles gensrally applied in [Illgatlon before the courts df Ontaric.

CO8TO Bl

4. Tha perties agrea that the arblirator's Interim aasounts, Iif any, up to the arbitration heating
and/er any preliminary Issus hearings will be borna agually by the parties and then will bs
subject to reassessment In accordance with the result of any hearings, pursuant to the
critaria set out In paragraph 4 of this agreament, -

5, The eicpemo of the arbitrator and the expenses of the aritration, including any.expenses
that were the subjact of any Interim acesunts from tho arblirator, shall be apportioned as
defermined by the subltrator taking Info aceount ihe succass of the parties, any Offers to
,Settle, the ‘conduct of the pror:aerﬂnga. and the princlplea‘ geoherally appned g Ittlgaﬂon
before the courts of Onhﬂo
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SOGUMENTARY Disc

&, The Pafﬂu agrea that they aré each abligated to give fult dowmantary pradustion slevant
to the Isauas in thie matter arid that any iesues with respect to aollitor and ellent privilage or
Iitigation priviiege will be deak with by’ means ofprellmlnary mouon beroremu erbiirator,

7. Al matters of cfisoovery, dlsoloaura praduction, and procedurss shan be as directed by the
arbltrator In the absence of an spreament between the parties,

L&EAHMEHEL_QEABLVIDE G BﬁII_NMEEPlNG

8. 'l'ho parties wii ondeavor 1o shorten the arbitratlon proceadings to the extent possible by
submitting an Agreeristatemont of Facts,

8 If via vooe svidence is ‘necessary, witnssses wijl be nalled. examined In chief, oroas-
" examined and examined n reply as If the arbliration ware a cotrt proceedlng.

10. A party who intands te call an expert witness &) the arbltratlon hearing shall, not |m thar 80
days befora. the commencamant of the arbitration, urvo on every other parly fo the
arbltratlon @ repoit, slgned by the expert, seiting out hla or her name,.address and

. quallﬂoaﬂms and the substance of his or har pmpnsed !eatlmony. '

. A party who Intends to call an expert w!tnm at the arbltratlon hoarina to raspond to the
expert withess of snother party shall, not [a8s than 80 days before the commencement of
the arbitration hearing, sarye on every other paity to the arbitration a report, signed by the

© ', expert seting out hie oF her neme, address and qualifications and the substance of his or
her preposed tastimony,

APPEAL
12.The partles expressly reserva the fAght of appeal of any interim or- fing) Awatds of the

arbitrator In thie pmoeodlng wi(hout leave to a single Judge of tha Ontarlo Superior Court of
Juatiee on issues of law or mixed fact and law. An qppanl of an award or an application to

w
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%

ont aslde an award shall be comimenced wWihin 30 days after the appelfjant or appiicent
recelvea the eward, carrection, explanalion, changs, oF statement of reasons on which the
lPPeal or apphoatlon la baned, ' .

13,In thé svent of an eppeel by any of the pafﬂas, the costs referred to under the heading Legal
Gosts shall not be payable, but shell bacome payable once this matter has been appealed
and In accordance with tho resuit of the appaat Provided, huwever‘ that pending the appeal
protees, the costs raferred to under the:heading "Coet of Arbltretion”, will be bomé equally
ky the parties and $hén subject fo dietribution In accordancs with the Tesult of the appeal,

14, In the evenf of an apf:anl. the arbitrator's deolslon that I8 the subjacl of the appea| Will bs
" stayed pending the outcome of the appesl, -

IDENTITY OF ARBITRATOR AND HEARING DATE

15, The parties herelzy RgFes to the appolntment of Bher Novick ss arbltretor pursyant to the
Arfliration Act, 1981, 8.0. 1001, o, 17. . )

18. The location and time of the arbitration and any other ﬁe'arings ere 10 be agresd upon ky the
pertles, but In the absance of any such agreement then ds directed by the erbitrator,

by,

o
Dale: "XG’V"\ \7¢ 20 (/o
) 8haliey an
Lawyars for the Applicant, The Personal lnsuram
Date: &Nw‘\f]
’ P
La ars forthe Respondent, AOE INA Ingurance
Date: LTG&-:MY li‘,;‘"htf %‘ h/{l-“i ~ il
Petalk Cpéanslde
Kostynluk & Greenside

Lawym for the Reapondent, Unlfund Assurance Company



